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Circus Restaurant Goup, LLC has appealed fromthe
final refusal of the Trademark Exami ning Attorney to

regi ster Cl RCUS CAFE and design, as shown bel ow
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for “a circus thene restaurant offering a conplete |unch

»l

and di nner menu. The colors red, orange and blue are

clainmed as a feature of the mark. Applicant has supplied
the follow ng description of its mark

The mark consists of a crown open at
the top consisting of seven points with
a ball above each point. The points
are blue and orange alternately. The
orange in the points shade fromlight
to dark orange fromthe base of a point
to the tip. The ball above the point
is blue if the point is orange and
orange if the point is blue. The
orange in the balls shades fromlight
to dark orange fromthe center of the
ball to its edge. The center portion
of the mark includes the stylized
lettering Circus Cafe. The letters are
red with orange trim Bel ow the words
Circus Cafe are the words Saratoga
Springs, NY. No claimis nade to the
wor ds Saratoga Springs, NY. The bottom
portion of the mark is a symetri cal
unfurling banner that is red.

The Exam ning Attorney required, in addition to
applicant’s voluntary disclainer of “Saratoga Springs, NY,”
that applicant disclaimexclusive rights to “Crcus Cafe.”
When applicant refused to submt such a disclainer, the
Exam ning Attorney nmade the requirenent final and therefore

refused registration of the mark. It is the refusal based

1 Application Serial No. 78440471, filed June 24, 2004, and
asserting first use as of February 1, 2004, and first use in
comrerce as of May 1, 2004.
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on this requirenent for a disclainmer that is the subject of
this appeal .

Appl i cant and the Exam ning Attorney have fil ed appeal
briefs. Applicant did not file a reply brief, nor did it
request an oral hearing.

Section 6(a) of the Trademark Act, 15 U. S.C. 8§1056(a),
provides that the Director may require the applicant to
di scl ai m an unregi strabl e conponent of a mark otherw se
registrable. Section 2(e)(1) of the Act, 15 U S. C
81052(e) (1) prohibits the registration of a mark that is
nmerely descriptive of the identified goods or services.
Therefore, we nust consider whether the term Cl RCUS CAFE is
nmerely descriptive of applicant’s services, which applicant
has identified as “a circus thenme restaurant offering a
conplete lunch and di nner nenu.”

The test for determ ning whether a mark is nerely
descriptive is whether the involved termimediately
conveys information concerning a quality, characteristic,
function, ingredient, attribute or feature of a product or
service. It does not have to descri be every one of these.
It is enough if it describes a single, significant quality,
feature, function, etc. 1In re Venture Lendi ng Associ at es,
226 USPQ 2825, 286 (TTAB 1985). See also, In re Gyul ay,

820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987). Mboreover,
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the question is not decided in a vacuumbut in relation to
t he goods on which, or the services in connection with
which, the mark is used. In re Venture Lending

Associ ations, supra.

In this case, the word CAFE is a generic termfor
applicant’s services, which are identified as a restaurant.
The Exam ning Attorney has nmade of record a dictionary
listing for “café” which defines it as “a coffeehouse,

restaurant or bar.” The Anerican Heritage Dictionary of

the English Language, 4'" ed., © 2000. As for the word

Cl RCUS, applicant’s own identification describes its

services as “a circus thene restaurant,” thereby
establishing that a circus theme is a significant
characteristic of the services. |In addition, the Exam ning
Attorney has made of record excerpts froma nunber of
articles taken fromthe NEXI S dat abase in which restaurants
and food are described as having a circus thene. See, for
exanpl e:

The Grcus Drive-In, in Wall, is one of

the few remaining drive-in restaurants
left and all of the food is circus

t hened.
“Courier Post” (Cherry Hll, NJ),
July 5, 2005

Headl i ne: New restaurant opens with
colorful circus thene
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The cafe’s grand openi ng Wednesday

i ncluded jugglers, clowns and circus-
t henmed f ood.

“The Ti mes-Union” (Al bany, NY),

May 25, 2004

Sixth Street between G ace and Franklin
streets will be tented for the Bravura
Bash. Creative black tie is suggested
for the circus-thenme cocktail buffet
catered by Cafe Msaic

“Ri chnond Tines D spatch,”

July 20, 2003

There’s no cl owni ng around when it

conmes to food at this circus-thened

pal ace of gastronony.

“Daily News” (New York), April 25, 2003

And Adler at 3 Ring—who was inspired to

serve cotton candy in part because of

the circus theme of his restaurant...

“San Jose Mercury News” (CA

Oct ober 4, 2000

Warm and cozy and done with a charm ng

circus thene, this upscale Brazilian

restaurant ...

“The New York Tines,” Qctober 25, 1998

Appl i cant appears to take issue with the NEXI S

evi dence because “nost of the results describe restaurants
associated with the nore traditional aspects of a ‘circus’
like a thenme park or are sinply describing ‘circus’ -thened
events.” Brief, p. 2. Applicant appears to take the
position that the evidence nust show that the word “circus”
has been used to describe services that are rendered in the

exact sane manner as applicant’s to be probative. However,

the evidence is sufficient to show that consuners wl |l
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understand the term “circus-thened,” when applied to
restaurants or restaurant-type food services, as describing
a characteristic of the services. As stated above, it is
not necessary, for atermto be nerely descriptive, that it
descri be every feature of the services, only that it
describe a significant feature or characteristic of them
Thus, the NEXI S excerpts show that the term “circus-thene”
or variations on that termis used to describe (convey
i nformati on about) restaurants services such as
applicant’s. Mreover, applicant has identified its own
services as having a circus thene, thereby indicating that
this is an appropriate way to describe them

As noted, the termused in both applicant’s
identification and in the majority of NEXI S excerpts to
describe the restaurants and food services is “circus
theme,” rather than “circus” per se. However, the om ssion
of the word “thenme” in applicant’s mark does not change the
significance of the word CIRCUS. That is, consuners
viewi ng the mark Cl RCUS CAFE in connection with “a circus
theme restaurant offering a conplete lunch and di nner nenu”
wi Il imediately understand that the restaurant has a
circus thene; no inmagination, thought or perception is

necessary.
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Appl i cant asserts that there is no conpetitive need
for the term*“circus” for restaurant services: “As
evi denced by the Exam ner’s NEXI S search there does not
appear to be any clanoring past or present for the
descriptive use of “circus” in connection with a
restaurant.” Brief, p. 4. W disagree. The NEXI S
evi dence shows that a nunber of restaurants or other food-
service operations use a circus thene.

Appl i cant al so argues that Cl RCUS CAFE is inherently
distinctive.? Applicant appears to take this position
because a restaurant is not in fact a circus, which it
asserts is defined as “a public entertai nnent consisting
typically of a variety of perfornmances, by acrobats,
clowns, and trained animals,” “a traveling conpany that
performs such entertainnment” and “a circul ar arena

surrounded by tiers of seats and often covered by a tent in

2 This position contradicts that taken by applicant in a
conpani on application. |In response to the first Ofice action
applicant submitted a copy of a response it had provided in
connection with its application Serial No. 78440256 for Cl RCUS
CAFE whi ch had been refused registration on the ground that it
was nerely descriptive of the identified restaurant services. W
note that applicant ultimately anmended this application to the
Suppl enment al Regi ster, thus acknow edgi ng that the mark is not

i nherently distinctive, and that a registration issued on the
Suppl enent al Regi ster, No. 2009770, on Cctober 25, 2005. Wile
appli cant has, by its subnission of the response, apprised us of
the exi stence of the application, because neither applicant nor
the Exami ning Attorney submtted the ensuing registration or

di scussed the registration in their briefs, we have not relied on
this registration in reaching our decision herein.



Serial No. 78440471

whi ch such shows are performed.”® W acknow edge t hat
applicant is rendering restaurant services, and not

entertai nment services in the nature of a circus. However,
as stated above, the determ nation of whether a termis
merely descriptive is nmade in relation to the services with
which the mark is used. Wen CIRCUS CAFE is used in
connection with the identified restaurant services,
consuners wll imedi ately understand that the mark
describes a restaurant that has the thene of a circus,

rat her than describing an actual circus.

Appl i cant al so nakes the argunent that if it used its
mark with a restaurant that did not have a circus thene the
term Cl RCUS CAFE woul d be inherently distinctive:

[ A} restaurant in the absence of circus
décor would be permitted registration
of the name “Circus Café” as inherently
distinctive. |In fact, the nanme would
inall |ikelihood be considered
arbitrary. The applicant asserts the

overall thenme of “circus” is arbitrary
for a restaurant serving ordinary |unch

3 Applicant did not submit a copy of these definitions during

the prosecution of the application and, indeed, did not subnit a
copy with its brief, but nerely included the definitions in the
text of its brief, and asserted that they were taken from The
Anerican Heritage Dictionary of the English Language, 3d ed.

© 1992. Wile it is custonmary to subnit an actual copy of the
dictionary definition in such circunstances, in view of the fact
that the Examining Attorney has rai sed no objection, and because
the Board may take judicial notice of dictionary definitions,
see, University of Notre Dane du Lac v. J. C Gournet Food
Inports Co., Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d
1372, 217 USPQ 505 (Fed. Cir. 1983), we have considered the
definitions set forth in applicant’s brief.
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and dinner fare. There, rather than
suggestive (or descriptive as the USPTO
deci ded) the nane “Circus Café” retains
an arbitrary quality in the context of
a restaurant.

Brief, p. 8 (enphasis in original).

However, as the Exam ning Attorney has pointed out,
applicant’s mark is used in connection with a restaurant
having a circus thenme. Applicant has acknow edged this in
its very identification of services, “a circus thene
restaurant,” and it is evidenced by its nenu (submtted as
a specinmen) which has on its cover a wonan in a
ringmaster’s outfit sitting on a horse which is on a
platformin the air, and lists as food categories “The Miin
Ring” and “The Big Top,” with itens such as “C own Car
Turkey Cub” and “Ringmaster’s Chef Sal ad.”

InInre Ruffin Gam ng LLC, 66 USPQR2d 1924 (TTAB
2002), the Board stated that the nere fact that a term
could thematically describe a trade dress or decor would
not make the termnerely descriptive if the trade dress or
decor is arbitrary, fanciful or suggestive. However, the
Board al so stated that if the trade dress or decor is
descriptive, then a term which describes that thematic
manner of use is nerely descriptive. |In the present case,

the Nexis excerpts submtted by the Exam ning Attorney show

that a circus thene can and has been used by restaurants
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and ot her food service operations, such that a circus
t hened restaurant would not be considered arbitrary,
fanci ful or suggestive. Consequently, the term Cl RCUS
CAFE, which is nerely descriptive of a restaurant with a
circus thene, is nerely descriptive of applicant’s
identified restaurant services, which are specifically
identified as “a circus thene restaurant offering a
conplete lunch and di nner nenu.”

Deci sion: The requirenment for a disclainmer of ClRCUS
CAFE is affirmed, and therefore the refusal of registration
is affirmed. However, if applicant submts the required
disclainmer within thirty days of the nmailing date of this
decision, the decision will be set aside. See Trademark

Rul e 2.142(9g).
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